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ORDER

PER SAKTIJIT DEY, VICE-PRESIDENT

This is an appeal by the assessee against order dated
22.0.2018 of learned Commissioner of Income Tax (Appeals)-35,
New Delhi.

2. Briefly the facts are, the assessee is a resident corporate

entity. For the assessment year under dispute, the assessee filed
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its return of income on 30.11.2014 declaring loss of
Rs.62,68,037/-. As stated by the Assessing Officer, the assessee
is engaged in trading of furniture items to Indian whole sellers,
corporates, institutions and local retail customers. In course of
assessment proceeding, the Assessing Officer, while verifying the
return of income of the assessee, noticed that the assessee has
debited an amount of Rs.55 lakhs to the profit and loss account
towards deduction under section 43B on account of Custom duty
paid. Noticing this fact, the Assessing Officer called upon the
assessee to furnish the details of such payments with supporting
evidences. After verifying the documentary evidences, the
Assessing Officer noticed that the Customs authorities have
raised additional custom duty demand of Rs.3,45,91,494 /- based
on the re-calculation on revaluation of the assessable value of all
imports for the years 2010 to 2013. He further observed that the
Customs department has also issued a show-cause for levy of
interest and penalty on the additional duty amount. Alleging that
the payment of Rs.55 lakhs on account of Custom duty is penal
in nature, the Assessing Officer disallowed the deduction claimed

by referring to the Explanation under section 37(1) of the Act.
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Though, the assessee contested the aforesaid disallowance before
learned first appellate authority, however, it was confirmed.
3. We have considered rival submissions and perused the
materials on record. It is very much clear from the observations of
the Assessing Officer in the assessment order that the Customs
authorities have demanded additional custom duty of
Rs.3,45,91,494 /- based on re-calculation on revaluation of
assessable value of imports made during the years 2010 to 2013.
Out of the aforesaid demand, the assessee has paid Rs.55 lakhs
and claimed deduction thereof. In fact, in the submissions filled
before learned first appellate authority, the assessee has clarified
the aforesaid factual position. Thus, from the aforesaid facts, it is
quite clear that the deduction claimed by the assessee pertains to
additional Custom duty, which cannot be in the nature of penalty.
Therefore, in our view, the deduction claimed by the assessee
cannot be disallowed invoking Explanation 1 to section 37 of the
Act. Accordingly, the Assessing Officer is directed to delete the
disallowance of Rs.55 lakhs.
4.  Ground no. 4, being consequential and ground no. 5 being

premature at this stage, are dismissed.
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5. In the result, the appeal is partly allowed.
Order pronounced in the open court on 4th April, 2024

Sd/- Sd/-
(M. BALAGANESH) (SAKTIJIT DEY)
ACCOUNTANT MEMBER VICE-PRESIDENT

Dated: 4t April, 2024.
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